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Preface

The SAFMAMS project Scientific Advice forFisheriesM anagemenit M ultiple Scales - draws insights
from existing research projects and managementpsas on the most useful forms of scientific adfdce
marine environmental management and communicabse thsights to scientists and decision makers.

The scope of this SAFMAMS workshop on “REVERSINGHEBURDEN OF PROOF FOR FISHERIES
MANAGEMENT” is wider than just the scientific adwcit considers a fisheries management system that
includes industry obligations to prove that théanmed activities are consistent with sustainable
exploitation as a prior condition for obtainingishing licence. The discussion made specific refegs to

the EU Common Fisheries Policy.

The report, while based on inputs from the paréioip in the workshop, is not intended to be anratewr
detailed account of the discussions; conclusiodsoginions are those of the authors. The discussibn

the workshop were lively and we are very gratedulthe inputs that the participants offered. We maty
have caught all points that were made or may hasenderstood some interventions and we apologise fo
such omissions or misunderstandings which areedytiur responsibility. The authors are particylarl
thankful to Magnus Eckeskog (Sweden) and Henn @jafiestonia) for taking notes during the discussion

The workshop was organised by the ICES Secretanihthe participants were invited in a personal
capacity attempting to achieve a balanced participaf interested parties (industry, NGOs, sciéraced
having a wide range of science disciplines represet was therefore regretted that we were unible
include a legal expert among the participants. Jdnticipants are listed in Annex I.

Introduction

Article 56 of UNCLOS 1982 gives the coastal Stateeseign rights in the exclusive economic zonettier
purpose of exploring and exploiting, conserving arhaging the natural resources and these sovereign
rights form the basis for any government fishenesagement. Political declarations signed by
governments require that commercial fisheries dfmtonducted within sustainable limits, e.g. the
implementation plan adopted at the WSSD 2002 (Jusburg) that aims at sustainable fisheries by 2015
According to Council regulation 2371/2002, the Eon@non Fisheries Policy shall ensure sustainable
exploitation of living aquatic resources. For thigpose, the Community shall apply a precautionary
approach to protect and conserve living aguatiocuess, and to minimise the impact of fishing atiés

on marine eco-systems. It shall also aim at a jpsHive implementation of an eco-system-based approa
to fisheries management. It shall aim to contriliatefficient fishing activities within an econoralty

viable and competitive fisheries and aquacultudeistry, providing a fair standard of living for g®who
depend on fishing activities and taking into acadbe interests of consumers. Discussing Revethiag
Burden of Proof in an economic context would foonsvho pays for the management system rather than t
establish a system that assures sustainable eatait Generally, who pays for science and manageme
under a system based on the reversal of proof olaseen as an essential element of the argumeat for
against such a move.

The EU Common Fisheries Policy after the refor@002 involves the fishing industry and NGOs in the
management decision process through the Regionaséwy Councils. These RACs assist the Commission
to identify ways of achieving sustainable fisherigs fisheries affect a number of parties beyorad th
fisheries sector, fishermen and scientists the RA&s include other stakeholders. However, thal fin



decisions remain with the governments. Data arehsei input to the decision process is generatedidghr
a government system. Also, control and enforcensesrtirely government driven and the burden obpro
on the status of fish stocks lies with the govenminastitutions.

The present system of management allows littleooopportunity for redistributing the burden of pfoo
Reduced to its simplest elements, it comprisesoatisy system in which the government sets theiredu
standards and annual limits on fishing activity agere industry has no option but to operate withan

limits set. Throughout most of Europe, the estioratif TACs and annual catch quotas forms the
cornerstone of the management system and is supptethby technical conservation measures (MLS, gear
restrictions and closed areas). Governments hdegated the task of assessing the status of fistkstand
ecosystems to advisory agencies (national labdesfoand their results are coordinated by ICESh@lgh
ICES' advice to governments on sustainable levidisting are framed according to a precautionary
approach, it is the government - in setting theuahnatch quotas - that assumes final respongifiditthe

level of precaution (risk) adopted.

Providing the industry operates within the conditiGet by government, it is not required to denratest
further that its activities are within sustainalieits. Indeed, in the absence of any documentédeece of
unsustainable practices, the presumption is thhirfg is sustainable and should continue withothér
restrictions - a situation that gives rise to pe/ea advantages, on the part of industry, in witthng or
manipulating information required by government. éeeption to the general rule occurs in relatothe
management of European Marine Sites (EMS). Herepawposed change to fishing activities affecting a
EMS requires the fisheries manager (public autharitindustry) to carry out an Environmental Impact
Assessment before the new activity is approved.

A further problem in relation to the existing systearising from the failure to separate clearlyttmks of
setting the objectives of management and makingifipeecisions, is the tendency for government to
attempt to micromanage the fisheries instead obldég responsibility to other more appropriately
situated organisations. The discussions during#EeMAMS workshop were developed in a context of a
'management by objectives' approach, where thergment’s prime responsibility lies in framing clear
objectives for management. Specific decisions cdy ke adopted where it is demonstrated that they a
wholly consistent with the agreed objectives.

In the light of these reservations, it is appragri@ examine whether an alternative system, winehestry
has greater responsibility for detailed manageroéits activities and for demonstrating that these
within sustainable limits, offers a better soluti®&BP involves the transfer of responsibility foe impact
of fishing on the marine ecosystem - and, in paldiG for documenting the likely levels of that iamgp -
from government to the industry. Thus RBP is clpdieked to notions of a precautionary approach and
environmental responsibility. There are severahgdas of economic activities where industry cartfes
burden of proof. In the pharmaceutical industry,egample, firms cannot market their products witho
extensive laboratory and field testing to estahtistof that the products are safe to use.

Under RBP the fishing industry would be similardquired, through its fishing plans, to provide gribat
the proposed activities were sustainable in rafatioboth the fish stocks and the integrity of tierine
ecosystems. Fishing activity would thus requirelpconsent' from government, instead of the presen
situation where demonstration of the impact ofifighoccurs largely after the event.

A basic question is: proof of what? Proof is veifficllt to establish/define. Before the concept dze
implemented or perhaps even discussed in detail'tinoof” should be made clear. For the purposthisf
discussion the “proof” is seen as something théikéd normatively; we are content with a “prooRat is

in accordance with agreed standards; we do notreegbsolute proof. The latter will be extremel§fidult

to establish, perhaps even impossible. Standardddwiaclude that the impact assessment is done in
accordance with an established protocol. Proofstaldished through fish stock assessments and other
assessments under an ecosystem approach. TheRBIRemplies an approved assessment of the imgact o
the proposed exploitation as a precondition foreascto the resources. A RBP management system is
therefore built on two principles:



Accessto resourcesis subject to
e prior demonstration by those who intend to catch the fish that their planned exploitation
is sustainable;
» theindividual fisher is member of an organisation that is collective accountable for the
actions of its members.

Why fisheries and why now?

Science has long been concerned with issues mrglatiproof and, by implication, where the burden of
proof should be placed. In fisheries, the presentern for reversing the burden of proof reflebts t
growing belief that systems of management whichethe burden solely on the managers and their
scientific advisers simply do not work. Argumeras $hifting the burden of proof have been developed
over the past 20 years or so.

One important stimulus for renewed interest initlea has been the adoption of an ecosystem based
approach to fisheries management, in which poliekens are bound to recognise a duty of care for the
protection of marine ecosystems. In the late 198@dNational Marine Fisheries Service of the USPai
report to Congress (NMFS, 1999) argued that it Ehba incumbent on the fishing industry to provide
proof that proposed fishing activities would notisa irreversible damage to marine habitats noatare
endangered species before permission could be bivéme responsible authority.

More recently the case for reversing the burdeprodf has again been raised in relation to thegtrgis
concerns over the reliability of ICES stock assesgmas a basis for recommending TACSs. In part this
problem is due to the distortion of landing statstaused by IUU fishing and it was posited te&ersing
the burden of proof could provide a means of reéagithe industry to take greater responsibility Hal
fishing activity.

But reversing the burden of proof has a broadewegice for the debate on fisheries governancéeln t
relatively short history of fisheries managemeseté¢hhas been a discernible shift in decision makimg
central government institutions towards greateoivement of the industry. Reversing the burdenrobp
would seem to complement a number of recent tramadisding (i) the principle of stakeholder
participation; (ii) regionalisation of managemd(iit) independent accreditation for responsibléifigy; and
(iv) realignment of the role of higher order deaisimaking bodies from micro-management to a stnonge
focus on framing the basic principles and strategiectives.

A patrticular issue for fisheries is the traditioithin this sector of rather defining itself as ayved living
rather than as economic activity. In this resplkistis marked difference to other sectors.

What should we understand by the burden of proof?

There are, in essence, three interrelated aspetiie idea of reversing the burden of prawd,

a) Reversing the burden of proof. In the context of fisheries management this Ive® moving from the
situation where an activity is allowed to take plamtil such time as there is clear evidence thaay be
causing irreversible damage to the ecosystem (thretsustainability of fish stocks) to one where fishing
industry is required to demonstrate from the outsatno such damage is likely to occur, beforeseah
for that activity can be given by the managemettt@ity. This is akin to the notion of prior consen

b) Locating the burden of proof. Identifying who should shoulder the burden afgdrcan prove difficult.
At present it is impossible to ascribe with anygis®n where the burden of proof should lie. No one
partner in the decision making process can befoetdally to account for failure to meet required
objectives and standards, though blame is comnaitrijputed to 'insufficient and inaccurate science'



‘inappropriate and ineffective regulation’ or ‘spensible and illegal fishing'. Criminal prosecasdor
infringement of particular regulations, broughtiagaa very small number of individual enterprisesh
year, have proved an insufficient deterrent agairessponsible fishing. Reversing the burden ofgpro
should help to bring clarity to the question of vdtmulders the burden of proof.

¢) Rebalancing the responsibilities for decision making. Reversing the burden of proof implies a major
restructuring of the management process (see &s@iand 4 below). In particular, where the inquistr
required to establish that its proposed activitidsmeet the required standards for achieving give
objectives (sustainable fishing, environmental gctibn etc), it follows that the industry shoulddieen
the opportunities to assume a greater level oforesipility for designing and implementing its own
management strategies (fishing plan) as well astoramg and reporting on its own activities.

All three aspects are considered in the report.

What can reversing the burden of proof reasonably achieve?

From a brief understanding of what is involvedemersing the burden of proof for fisheries manageme
we can begin to anticipate the kind of benefits thight flow from such a move. Among the more ologio
of these benefits are:

(a) creating greater clarity and transparenchérhanagement process;

(b) placing responsibility for management very imatoser to those directly involved who will ultitedy
carry the burden of proof;

(c) moving towards collective responsibility ftvetactions of the fishing industry and strengthgiire
culture of compliance;

(d) developing a more positive, proactive apprdaaded on seeking the best opportunities for fisker
development rather than reactive responses to @mecgses involving ever more stringent legislatio
and

(e) providing an essential and hitherto missirggédient of the ecosystem based approach.

Levels of Objectives
and who should be
responsible

Sustain
ability

Fisheries must meet several objectives
ranging from being economic viable, i.e.
generating a profit for those involved, to
being conducted within sustainable
limits. In these discussions the focus is
on sustainability of the activity while the
economic feasibility is left to the industry
operating within sustainable limits. This Acceptable level of
gives a hierarchy of objectives, Figure 1. exploitation
The question is therefore, whether for
each level the Burden of Proof can be

Requirements
for proof and
required level
control and
enforcement

Operational targets

Operational Fishing Plans

Impact assessment
Accounting and Auditing

Figure 1. Hierarchy of objectives for a fisheries managetnsgatem



reversed and if so under which conditions.

Sustainability

This upper level in the pyramid of objectives isde on general policy decisions. Such decisiokentat
a political level, are the basis for setting exgtion limits commensurate with acceptable levéls o
environmental impact.

Sustainable use of renewal resources are not tligossible objective for this upper level. Altetina
approaches would involve maximizing economic prefth or without considering environmental
externalities. The SAFMAMS workshop was based enagsumption that ecological sustainability is the
overarching consideration and that fisheries df@ltonducted within sustainable limits irrespectféhe
economic feasibility. Defining sustainability iscsetal task. Stakeholders have a role in this meckefined
by their role in society.

Reversing of the burden of proof isnot considered appropriate for thislevel. Government shall retain
responsibility.

Requirements for proof and required level control and enforcement

Assessment of the status of stocks/fisheries fohmbasis for decisions on fisheries managemeh Su
assessments are not confined to the tradition#dial stock assessments but can include economic
feasibility, capacity, general impact by the fleatthe marine ecosystem (e.g. including effectbattom
fauna) and C@emissions in the marine ecosystem. Society spsdifie upper level of the objectives but
will also need to provide itself with tools measigrithe impact and determining whether it lies withi
acceptable limits. This requires definition of gveof standards and of the form and level of cdranal
enforcement that is deemed appropriate. Societynedd to make such decisions and justify thems&he
requirements are therefore the responsibility ofety.

Reversing of the burden of proof isnot considered appropriate for thislevel. Government shall retain
responsibility.

Operational Targets — Acceptable levels of Exploitation

Sustainability is a very general concept which sgedoecome specific before it can guide management
This is done through setting limits on exploitat&ither by fleet or by species/stock. Such limfitalkbe
defined for measurable (assessable) qualitiesfighing mortality, by-catch or fishing effort witiare the
yard stick by which acceptable levels of impactimmecosystem can be assessed. They are sotietig's
for judging whether an activity is acceptable. Wistlevel reversing the burden of proof would begole.
Under the present CFP the acceptable level of &afitm is debated in forums that involves indusayg.
when discussing management plans within the Rebfhasory Councils (RACs). This group of
objectives is a mixed bag where both society (guwent) and industry jointly assume the burden obpr
that actions are within sustainable limits. In picethis is the level where the CFP has met wighiicant
difficulties in preventing governments — acting angressure from their industry — from making
management decisions within sustainable limits.

At thislevel thereisa scopefor Reversing the Burden of Proof. Responsibility for some elementsare
probably best placed with gover nment whilethere clearly are elementsthat could be delegated to
industry.




Operational Plans: Impact assessment - Accounting and Auditing

The lowest level concerns the operational plansftiten the basis for approval of the activity. Tees
operational plans include several elements

» Description of the intended fishing activity

» Impact assessment of the proposed fishing

» Documenting procedure (accounting) of the fishiotivity

*  The auditing procedure

This list depends on the involvement and competdetegated to the industry, e.g. auditing woulelijk
not be required if the documenting procedure wegraldic (government) responsibility.

It is implicitly assumed that RBP requires a systémere activities are subject to prior consent lpyialic
authority. A RBP system therefore implicitly assgntigat the industry has the capacity to providergract
assessment and that this capacity includes thigyabilproject the level of impact from the propdse
activities.

Thisisthe central level for Reversing the Burden of Proof and delegating responsibility to industry.

How Might Reversing the Burden of Proof Work in
Practice?

Rebalancing the responsibilities for management

In practice, reversing the burden of proof is k& involve a management continuum structuredgtero
dimensions: (i) the sequential stages of decisiaking from the identification of the underlying peiples
to the auditing of the fishing plan, and (ii) tlesponsible actors from central government to ttarfg
industry. Table 1 specifies the seven actionsrthatt be considered in a management scheme. The



Table 1. The seven stages of management, see Figure 2

Who participates

Burden of proof

: Definition I L
Action (italics signify lead agency)
o articulated societal values (e.g. human mediated througmternational -
Principles rights, environmental obligations, etc) | agreements between sovereign powers|
specification of principles sovereign power(s) and civil society, sovereign power
Objectives Wlth consultation with science and
industry
numerical indicators (limits, targets) off sovereign power(s) and science science
Standards objectives
management (ie fishing) plans industry, science and consultation with industry
Instruments environmental organisations
o approval (or rejection) of management sovereign power(s) with advice from -
Validation plans science
fulfilment, monitoring and reporting on| Industry industry

Implementation

management plans

Audit

auditing of annual reports on fishing
activity

sovereign power (s) with advice from
science




Figure 2 sets out one plausible scheme in whichligtenction is made between those stages of the
management process which remain the responsibfliiye sovereign authority (the EU institutions &md
the member states) and those where responsitality the burden of proof) is transferred to theifigh
industry. The stages/actions are defined in Table 1

In theory the line between public (above the liaedl industry (below the line) responsibility candsawn
at almost any point along the vertical axis; whéeeline is drawn will depend in large measuretan t
degree of liability the industry is willing to aqueand its capacity to undertake additional resitdlitees.
In practice, it seems most likely that the linel W& drawn between the setting of standards (irfidta of
limits or targets) and the choice of instrumentstifie form of a fishing plan).

Above that line, the responsibility for setting thesic principles (sustainable development, priateaif
human rights, the precautionary approach, ecosylstésmd management etc), defining clearly priodtise
objectives and fixing precise standards rests thighpublic authority, working in close collaboratiwith
science and consulting widely with the fishing istty and other stakeholders. The principles and
objectives are likely to be universal and enduriegiaining constant throughout the policy period,an
all probability, from one policy period to the neBly contrast, the standards will vary from oneaatiee
another and be subject to alteration accordinbemerceived health of the marine environment arttfo
state of the fish stocks. The standards set withljected to hold good for the period of the fighitan.

Below the line, the industry assumes responsilfititthe management decisions and becomes accdeintab
for its actions. Responsibility takes the form ofgaring, and ultimately implementing, a seriefistfing
plans setting out the industry’s tactical approgcheeting the predetermined objectives and stasdar
including those for the protection of the maringimnment as well as the recovery and/or sustdlitabf
the fish stocks. The plans would be drawn up orbtses of the best possible scientific advice ptesiby
‘accredited’ scientists. It is likely that suchHhiisg plans would be (a) multi-annual, normally cing a
period of 3 to 5 years, but reviewed and auditetlally, (b) prescriptive rather than indicativepyiding a
detailed and reasoned account of the proposeadjsittivities, (c) precautionary in their approag),
fully adaptive to changing circumstances within pien period, (e) open to public scrutiny and €Rdlly
binding and enforceable. Once approved, the ingasictions would be judged against the conditiests
down in the fishing plan (i.e. the industry coulat be held accountable for any unforeseen events or
unanticipated changes to the behaviour of thestisbks or the ecosystem). The industry would aéso b
required to submit an annual report of fishing\atti(including detailed information on catchessairds
and landings) for auditing by the sovereign autlyarhder advisement from science. The audit could
provide the basis for recalibrating permitted cdéstels etc in the ensuing years of the fishingn@ad, in
hopefully exceptional circumstances, the basideigal action against the fishing industry.

Industry’s response

The scheme outlined above implies a major restringfwf the management process. Higher order
governance institutions such as the European Cosionisoccupying the centre of an elitist and sonswh
paternalistic system of decision making, are relieaf their responsibilities for micromanagement of
individual fisheries. The not inconsiderable takletailed technical management - coupled with the
burden of collective accountability - falls on thelustry itself. It could prove quite difficult &ell the idea
of reversing the burden of proof, and its consegegnto the industry unless clearly linked to séone of
incentive structure. On a very much smaller saencentive-led approach is at present beindddah
the North Sea where the industry’s own plans far @eoidance are linked to rewards in the form gfsdat
sea allocations. It would, however, be more diffibo devise comparable incentives for the assuonpof
overall responsibility for day to day managementheffisheries, especially as the benefits woukbrie be
immediate rather than deferred to some time irfuhee.

There is growing evidence that the industry is eéméind solutions to problems caused by over-
exploitation in order to combat rising operatiocasts, indebtedness and risks of insolvency. The



attractiveness of reversing the burden of proafiliethe greater scope for industry to make apjatgpr
management decisions and escape the tyranny df/ligdscriptive regulations, imposed from abovet th
may or may not be suited to a particular fisherynoving to a situation where, given sensible dfbjes
and realistic standards, it can begin to applputa rules of conduct carefully tailored to meet specific
needs of the fishery concerned, the industry deriveonsiderable benefit. Yet despite the supalfici
attractiveness of ‘self-management’, the industiryisal response is likely to be sceptical. Cadttidn of
the costs involved in terms of organisational regtrring, financial obligations and legal liab#i§i, set
against past experience where promised rewardsaatiften fail to materialise, could harden opgosito
the proposed changes. It will be up to those wippstt the idea of objectives-led management to wyun
the industry’s initial scepticism by giving substarto the incentives structure, devising a clead nmap
for transition to the new management approach barttelping to build the industry’s self-belief thatan
prosper under such a system.

It would be foolish to downplay the magnitude of thsk. There are clear capacity constraints
(organisational, financial, expertise and expem@niat can only be resolved gradually over timerdihg
the different cultural traditions of organisatianthe fishing industry into a single, coherent bodpable of
representing the industries of different membetestavould prove a considerable task. Dependence on
sound scientific and business advice made avaitalilee industry as the basis of its fishing pleais
come at a premium. But possibly the greatest angdlevould be to bring about a change in the ethdseo
industry from unwilling subject of management frabbove to self-reliance in taking the lead in manggi
the fisheries. All this argues for an incremenfgdr@ach to reversing the burden of proof and retuitg
the responsibilities of management.

Monitoring, surveillance and control: the issue of compliance

Management by objectives as outlined in this repatipled with the relocation of the burden of iy
partly intended as a means of achieving high lesetompliance with the objectives, standards and
regulations of fisheries policy. Although the inttyshas been slowly building a culture of complianc
based on the recognition that breaches by a fewimagct quite severely on the majority, the levielldJ
fishing remains unacceptably high. Part of theoretle behind reversing the burden of proof is the
expectation that industry would need to assume rguehter responsibility for the control of illedehing.
As industry takes on the burden of day to day mememt it would be expected to become increasingly
self- reliant in the monitoring and control of fish activity. More reliable data provided by thshiing fleet
should form the basis for accurate reporting ofuhfishing activity, lessening but not obviatingetheed
for independent checks at the landing ports.

The question of whether enforcement proceduresdvoekd to change under the influence of reversiag t
burden of proof seems perhaps less clear. Whilesingl based management organisations would normally
expect to have sufficient powers to discipline tllémbers, it is uncertain where the legal resymilitis

for enforcement might lie, especially as the ritgsvhich the industry is expected to abide would be
established by a number of different agencies. $énbertain legal responsibilities, including tleefising

of fishing vessels, were also devolved to indubttged organisations, it seems more likely thastéie

would retain authority for high level sanctionssas the suspension or annulment of licencesho \fihat

is clear is that the industry - at least at thespné level of income generation - would be unabledar the
costs of enforcement at sea, even if in the loteyen the level of enforcement activity might beueed in

line with an increasing level of compliance. Morenowhe customary separation between management and
enforcement agencies would continue to providendependent means of guaranteeing compliance. The
likelihood is, therefore, that national enforcemagéncies, with their increasing capacity for etaut
surveillance, would continue to function in respefthreaches of international, national and locally
generated regulation.



Paying for science and management

The question of who pays for science and manageuomeldr a system based on the reversal of proaftis n
seen by some as an essential element of the argfonem against such a move, though for othersetle
presumption that reversing the burden of proof wdtdnsfer all or part of the responsibility foresttific
research and advice to the industry. The quessitikdly to assume greater relevance if, as predjdhe
transaction costs are likely to rise substantidnile there may be some savings in government
commissioned research and in public administratasts, additional science costs are expected to be
incurred both in relation to the industry-led fispiplans and their validation and auditing. Therigigeof

the responsibility for meeting those costs is {jkel be an important practical issue.

There are two broad scenarios for future fundiithee fisheries management is seen as a publigatidin

in looking after societal interests in healthy saad renewable stocks of living marine resourgestich
case science and management are basically funolediie public exchequer. Or a distinction is made
between government funded marine research (inguaiimual stock assessments) and contract research
intended to benefit the fishing induspgr se and funded directly from the industry’s own ressv

At present, however, the situation is complicatedthe one hand, by the inability of large sectiohthe
catching sector to fund independent scientific aede and advice and, on the other, by the limitgaply of
appropriate scientific expertise. There is a riskyefore, that access to good science could besahject
to ‘rationing by price’, with the larger, more hogemeous segments of the industry able to commigisgin
rate advice and the smaller, more fragmented azdvealthy parts of the industry unable to comjetke
market for scientific advice and left to subsistroore basic levels of information.

Under these circumstances it would seem more litkely; in the early stages of developing the new
approach, the state will need to continue its obleinding the scientific inputs to management. Ciirae,
and with the industry increasingly in a positiorbenefit financially from the new regime, the issifie
resource rentals will take on greater relevance.

The implications for fisheries governance

A new structure for EU fisheries governance

In this section, attention switches from the geliigza of reversing the burden of proof applicatdemost if
not all the world’s fisheries to focus on the preaitissues of how the rebalancing of management
responsibilities might be integrated within thénsies governance framework of the EU, with itstinul
level decision making process embracing a largesrde and spatially complex ‘common pond'’. In sienpl
terms, the present system relies on a stronglyalesgd, top-down, ‘command and control’ processy K
areas of decision making (principles, objectivéandards and much of the detailed work on instrug)en
are vested in the European institutions (CommisaiahCouncil of Ministers) with some important aspe
left largely to the member states (fleet restrungyrvessel licensing, quota management and regplitys
for inshore fisheries). Reversing the burden obpemd, more particularly, the concomitant rebailagof
responsibilities for management calls into questios particular model.

What follows, therefore, is an outline of one pbisschema for incorporating the changes outlined i
earlier sections. The schema makes two importannagstions, both of which are open to challengd: tha
responsibility for management of inshore fishesksuld remain with the coastal state; and that the
organising principle of the new system should lugomal.

While it might be theoretically desirable for thewnmanagement system to incorporate both inshate an
offshore sectors - especially when dealing witfisnspecies - for practical and political reasdns,
probably makes more sense to retain the existipgragon of responsibilities for inshore and offsho



fisheries. Four factors reinforce this approachdifferences in structural characteristics andaaigational
cultures; (ii) levels of local ecological knowledieplicit in inshore management; (iii) the social
significance of inshore fisheries at both local amgional scales; and (iv) basic administrativevemience.
It will, however, be up to coastal state admintirss to ensure adequate levels of coherence betiiee
inshore and offshore regimes.

Establishing an appropriate scale for effective agg@ment is a familiar issue. There is a broad cmuse
over the need to break down the monolithic managewigfisheries in the EU's ‘common pond' into more
appropriate management units. But there is thentiatdor debate as to whether the most suitable
organising principle is the regional sea, fleetseor fishery - or, indeed, a combination of alige. In
opting for a regional seas approach, consideragigiven to several important factors: (i) the
approximation of the regional seas to large scadsystems; (ii) the need for an overview of thalityt of
fishing operations and their environmental impadgtkin a given area; (iii) the emergence of a regio
dimension to EU fisheries management through thigig influence of RACs; and (iv) congruence with
proposals for a regional approach to other areasanine management that will exert an increasing
influence on fisheries management in the futureGCE05; CEC, 2006).
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The system depicted in Figure 2 is governed byl to keep it as simple as possible, avoiding
unnecessary bureaucracy while recognising the aabimg of responsibilities inevitably implies a mor
complex structure of management and a lengtherfitigeadecision making process. The key features are
the reduced role of the European institutionsctieation of a regional management organisation (RMO
comprising those states with active fishing intex@s the regional sea and responsibter alia for the
specification of regional objectives and standanis the coordination of fishing activities with ettusers
of marine space (including MPASs); and a regiondlstry body, or constellation of separate sectoral
organisations, required to draw up and implemenfighing plans. Those plans will in turn be valath

and subsequently audited by independent panels ssiomed by the RMO.

Any number of variations on the model and its citunstt parts are possible. The most radical woeldob
shorten the circuit by eliminating the second st@)dO), though this would involve the removal oéth
member states from any influential role in the nggemaent of the offshore fisheries - a potentially



dangerous precedent and one which the Council ofskéirs would be unlikely to countenance. It woltd,
turn, substantially increase the workloads of ten@ission and/or the industry.

Institutional implications

All of the major partners in the management proegaslic administration, industry and science ulgo
be affected to a greater or lesser degree by ageharthe basic system. The reduced range of gctivbe
undertaken by thEuropean ingtitutions accords with an emerging concern within the Corsioisas to its
continued ability to engage effectively with thdl fange of decision making currently undertaken. A
rebalancing of the workload to allow the Commisgimfiocus more on the strategic approach to figiseri
management should help to bring greater clarithéonature, aims and objectives of the CFP andegrea
transparency to the management process througtaheration of objectives and standards and the
introduction of audit procedures.

Member states

For member states, their formal involvement in the RMOs would meamemhanced level of participation in
management at the macro-regional level and hefjudoantee a sufficient degree of congruence between
decision making in the realm of fisheries and o#tegr areas of marine management (pollution control,
exploitation of sea bed resources, renewable enshiyping and nature conservation) and assist the
anticipated development of marine spatial plannihig. at this level of management that key dedcisio
would need to be taken concerning the integratiorirGde off) between fisheries and environmental
objectives. There will, of course, be major obstatb overcome in designing an appropriate stredtur
the RMOs to ensure a balanced perspective on teectoral and scientific interests. No one model
would be likely to fit all regional circumstances.

Fishing Industry

There can be little doubt that tfiehing industry would bear the brunt of organisational changestida
has already been made of the issues of capacistreants (financial, organisational and in terms of
management experience) faced by the industry atitetproblem of achieving a fair and balanced
representation of national and sectoral interestsived in any one regional sea. There is the added
problem of legal authority for an industry basedamisation to compel the compliance of their member
Without such authority, laying the burden of caliee responsibility on the industry is likely toque a
meaningless exercise.

Nominally, there is no limit on the type, or numpefindustry organisations that can apply forltbence
to fish and submit a fishing plan as proof of thietent to comply with the objectives and standdaits
down, providing they can provide reasonable evidefdheir capability to implement the plan onchas
been agreed. In theory, such an organisation geplictsent a particular segment of the fleet, agofu
national fishing interests or a consortium of fighcompanies etc. However, the greater the dedree o
fragmentation of the industry into different intstr®ased organisations, the more difficult it wolkdto
ensure a necessary level of coordination and camgdi for the region's fishing activities; the haiite
would be for the RMO to assess the overall imp&éisbing plans on fish stocks and the ecosystém; t
more pressure that would be placed on scienceotupe appropriate advice; and the higher the dveral
transaction costs.

In several respects, therefore, the ideal solutimut one which may only rarely be achievablefoisa
single, well founded and adequately funded orgé#inisavith a well developed sub-committee structiare
give access to the views of different fishing iets and a sufficient measure of in-house expettise
prepare and implement a complete set of fishinggotan behalf of the region's fishermen. As with the



RMO, no one model will serve all regions. It wik lnp to the region's fishing interests, in consiolitawith
the relevant RMO, to determine what will work bfstthem.

Science

It is clear that there would be an increased denoaradience to provide advice in support of the new
management process. Rather less clear is howearature of the science behind the advice will teed
change to incorporate the needs of the differeentd and the different stages in the managemeceps.
And still less certain whether, and to what extérg, organisational structures of science will hisvalter
to accommodate these developments. Scientific snwatild be required at four different stages:n(ijhie
assessment of fish stocks and the setting of stdadgy the Commission, a task currently undertdden
ICES; (i) in the specification of regional objeas and standards by the RMO, where the relevamthae
state laboratories could be assigned the taskir(ithe preparation of fishing plans, where advicaild be
commissioned by the regional industry organisasigrgnd (iv) in relation to the validation and dirdj of
fishing plans by an independent panel of scient&tgence might also be called upon to play an itambd
role in cases of arbitration or litigation.

The outcome is likely to mean more in the way aluistry commissioned advice, calling on accredited
scientists (as individuals or consortia), but piadpano significant reduction in the demands plaoadCES
and the national laboratories. The demands onpemigent' scientists would tend to be irregularaathan
providing a constant source of employment.

The assessment reports as we know them to-day beuatsme part of the fishing industry’s annual
accounts. Collection of data and abundance surasggssment of the status of the stocks and eeowyst
together with an impact assessment of the expilmitgsian for the ensuing period would follow predefi
standards.

The assessment scientist would become a certifigelsaor working for the industry or a public audito
The system would need to include appropriate meshethat ensure that the assessor can and daes act
accordance with standard obligations for scientiboesty.

There are also some concerns as to how far themaagement system would serve to stimulate or imped
the development of new science and technology.gir of view might be that, were basic assessment
and advice methods deemed adequate in providirgf pfantent to comply with the set standards, istty
would be unwilling to pay for more sophisticateiesce. By contrast, it could be argued that, in the
absence of any precedents, industry would be l@search for 'least cost' methods of producinghblgi
fishing plan. Moreover, the range of scientific mdvsought by industry in the preparation of tishifig

plan would tend to be broader, including not ordyiee on fish stocks, gear selectivity and ecosgste
impacts but also economic advice relating to ojpegatosts, quality control and markets.

A major issue is how far the nature of the sciamuderpinning the advice should be allowed to chamge
order to fit the requirements (and the pocketgheffishing industry in developing their fishingapk.
Greater flexibility in the form of advice presentedndustry should not be permitted to comprontiise
scientific procedures and standards of proof orclwthie advice is based. That advice will still nezbte
supported by a weight of scientific evidence sigfit to convince the assessors of the fishing pland,
ultimately, a court of law). Squaring the circleméintaining standards of scientific evidence artlistry's
ability to pay may prove a difficult task.

The system would still include a public science@edNot only are there issues concerning the difinof
standards, objectives etc but also if the evalnaind audit function implied in Figure 2 is to bBieetive,
the public sector would require profession capdoaitgeal with the impact assessments and audhimg t
impact report.



Conclusions

The Workshop ofReversing the Burden of Proof in Fisheries Management was a preliminary skirmish in
what could become one of the major debates onrfeshenanagement in the early years of the 21stiognt
It sought to explore the ways in which the industight shoulder more of the burden of proof for
sustainable fisheries anghri passu, how the current distribution of management resfmlities might be
reorganised to allow the fishing industry to takeaomuch greater role in fisheries management. The
discussions proved lively, wide ranging and cortdive.

The foregoing report has attempted to outline aresible scenario for reversing the burden of pevaf
rebalancing the responsibilities for management.uerisingly, there are many unresolved questidhs
discussion focused on fisheries isspersse, leaving aside those issues which primarily comcer
environmental protection. There was no attempiefind a possible timeframe for introducing the new
management system (nor, indeed, for the basicdiafslkmulating and validating the fishing plans)omN
was it possible to pay much attention to the orgmtional details of either the Regional Management
Organisations (RMO) or the industry managementrasgdion(s), or to indicate how the all-important
'incentive package' to win support from the industight work The emphasis in the discussions - and,
therefore, in the report - was on the basic priesiand broad outlines of the new management agiproa

Nor has any attempt been made to construct alfedahce sheet of costs and benefits of reversimg th
burden of proof and the reallocation of managemesyponsibilities. Nonetheless, certain potential
advantages and disadvantages of introducing themavagement approach became clear. On the plus side
were those anticipated in the introduction - gneel&rity and transparency in the management psyces
placing responsibility for management closer tasthdirectly involved; greater collective resporigibon

the part of the industry; and a more proactive apgih to fisheries development. On the debit sigdeore
extended decision making process; increased denmemsisience; the likelihood of higher transactiosts;

and greater risks of litigation.

Broadly the feasibility of the new approach woutgs to rest on three key factors:

i)  whether the fishing industry is willing and aliteassume greater responsibility for its actionseturn
for an enhanced level of self- management;

ii)  whether the high order government instituti@she European and member state levels are prepare
to devolve some of their existing powers and resjimlities to regional management organisations
and/or to the fishing industry; and

iii) whether the potential benefits outweigh theliéidnal costs of science and management.

It was also clear to the authors that reversingtireen of proof will have consequences for albimed
with fisheries management and that such a changld coply significant institutional changes. It was
clear from the discussions that reversing the buoderoof can be done on a fairly limited scald &n
could be more broadly applied; obviously the conseges of a limited application would be smalhemt
if the principle would be broadly applied.

Despite a number of doubts left lingering in thedsi of the participants, at the end of the Worksltogir
overall response was sufficiently positive for itheas implicit in the term 'reversing the burdempiafof' to
be taken forward (though probably using a moretwesiorm of words). There was strong support for
attempting to stimulate discussion within the Cossiun as part of the agenda for the continuing nefof
the CFP; but equally it was felt important to calesimoving the debate away from the more abstract
discussion to practical action in the form of réfel case studies, starting from fairly small aethtively

simple examples but moving towards trialling thevra@proach at a regional or sub-regional scale.
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